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PER CURI AM ~

Wllie B. Payne (Payne) sued the Cty of dive Branch,
M ssissippi (the Cty) and Cty police officers Scott Fulwood

(Ful wood) and Jason Savage (Savage) for damages arising from a

"Pursuant to 5TH QR R 47.5 the Court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



warrantl ess search of her honme in the City and her arrest for
di sorderly conduct in resisting the search. Payne appeals the
district court’s grant of sunmmary judgnent in favor of all of the
defendants. W affirmthe summary judgnent in favor of the Cty
and Savage, and reverse the summary judgnent in favor of Ful wood.
Facts and Proceedi ngs Bel ow

Rel evant portions of the various proffered versions of the
facts are given here, starting with the events that are undi sputed
by the parties. At about 10 p.m on June 13, 2000, Ful wood knocked
on Payne’s door, asking for her grandson, Barron Payne (Barron).
A maroon Lexus that Barron sonetines drove was in the driveway, and
a child was at the house.! Payne told Ful wood that Barron was not
in the house, and Fulwood told Payne to let himin to search for
Barron. Payne replied that Ful wod needed a warrant to search her
home, and attenpted to block his entry by closing the door.
Ful wood said he did not need a warrant, entered the house, and
arrested Payne. Payne was handcuffed and left in a squad car while
Ful wod and other officers, including Savage and a cani ne unit,
unsuccessful ly searched her hone for Barron. Ful wod took Payne to
the police station at about 10:30 p.m, booked her for disorderly
conduct, and rel eased her just before m dnight.

Barron was arrested in July of 2000 and charged with carel ess

driving and resisting arrest. The charges agai nst both Payne and

There is some disagreenent in the record as to whether the child was in
the house or in the driveway.



Barron were eventually “retired to the file” over the objections of
the defendants.? Payne filed suit against the officers and the
City, alleging unreasonabl e search and seizure in violation of the
Fourth and Fourteenth Anmendnents agai nst the officers, “negligent
training” in violation of the Fourth and Fourteenth Anmendnents
against the Cty, state law false arrest, false inprisonnent
intentional infliction of enotional distress and nmalicious
prosecution clains against the officers, and a state | aw mal i ci ous
prosecution claimagainst the Cty.

The excerpts from Ful wood’ s deposition in the record, along
w th Ful wood’ s dispatch | og sheet for June 13, 2000, indicate that
Ful wood was in his squad car in the parking lot of a grocery store
inthe Cty at 9:50 p.m, assisting Savage, who had nade a traffic
stop. The foll ow ng sequence of events was testified to by Ful wood
in his deposition. As he sat in the parking |ot he saw a naroon
Lexus driven by Barron cone down the road at excessive speed
approximately 55 to 60 mles per hour (nph) in a 30 nph zone. It
was dayl i ght when he saw Barron, and Barron | ooked directly at him
maki ng eye contact. Fulwood then drove out of the parking lot to
pursue the Lexus. After losing sight of the Lexus for a few
seconds after it took a fork in the road, he saw the car stopped in

Payne’s driveway, and saw Barron getting a child out of it. He

2 “Retired to the file” under M ssissippi |aw neans that prosecution of
a case is suspended, but the “case is subject to recall and prosecution at any
time thereafter at the discretion of the court.” Childers v. Beaver Dam
Pl antation, 360 F. Supp. 331, 334 (N.D. Mss. 1973).
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told Barron to stop, but instead Barron ran into the house, | eading
to the search and arrest described above.

The excerpts from Savage’s deposition that were before the
district court do not include any indication of whether Savage al so
saw a speeding Lexus pass the grocery store parking |ot. The
follow ng events were testified to by Savage. During his traffic
stop at the grocery store, he heard radio traffic indicating that
Ful wod was pursuing a suspect running away on foot at Payne’s
addr ess. After finishing the traffic stop, Savage proceeded to
Payne’s house to assist Ful wod. Wen he arrived at the house, a
maroon Lexus with a door open was in the driveway, a child was
standing in the driveway, and Ful wod was at the door of the house.
Savage asked Ful wood who they were |ooking for, and Fulwood told
hi mthey were | ooking for Barron Payne.

According to the portions of Barron Payne’s deposition that
were before the district court, Barron did not admt to driving the
Lexus on the day of the search. He testified that he did not think
t hat he drove the Lexus that day or that he visited his grandnot her
late in the day, at least to the best of his recollection. Barron
also testified that he had dropped his son off with the boy’'s
nmot her early in the day and did not have himagain that day. Ms.
Payne testified that both Ful wod and Savage appeared at her door
initially, rather than just Ful wood.

In addition to the events occurring the night of the search,
deposition testinony and other evidence before the district court
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i nvol ved whether the City had any policies or custons wth respect
to warrantl ess searches. Ful wood testified that it was “common
know edge as an officer” that he could pursue into a private hone
soneone who had commtted a m sdeneanor in his presence. He
further testified that he did not know whet her there were specific
City policies covering the search. Gty police chief Janes Harris
testified that he and “probably every officer” on the force would
have entered Payne’s house under the circunstances confronted by
Ful wod. The police chief denied the existence of any city policy
addressing this situation, however. Defense expert Charles
Al exander opined in his report that the officers were “adequately
trained and supervised,” and that the Gty had “adopted and
i npl emented acceptable | aw enforcenent policies and procedures.”
The expert drew on his experience as director of training at the
M ssi ssippi Law Enforcenment Oficers’ Training Acadeny, where
Ful wod and Savage had each conpleted ten-week certification
courses. Barron testified to his general belief that the police
had been harassing himin nunerous incidents, and Payne testified
to having been told by Barron and her other grandson about police
harassnment of themand their friends.

I n her pleadings and her response to the defendants’ summary
j udgnent notions, Payne argued that the officers violated her
clearly established right to be free fromwarrantl| ess searches of
her honme, and that the Cty was liable for the officers’ actions
because of negligent training of the officers and deliberate
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indifference to Payne’'s rights. 1In their answer and their notion
for summary judgnent, the officers argued that the search of
Payne’ s hone was not unconstitutional because Ful wood’s pursuit of
Barron was an exigent circunstance justifying the warrantless
search. Warrantl ess searches, though presunptively in violation of
t he Fourth Anendnment, are constitutional in the event of sufficient
“exigencies of the situation [nmaking] that course inperative.”
Coolidge v. New Hanpshire, 91 S . Q. 2022, 2032 (1971). The
officers further argued that the arrest was constitutional because
Payne’s refusal to let thementer her house constituted disorderly
conduct under M ssissippi |law, thereby giving them probabl e cause
toarrest her. Finally, the officers argued that they are entitl ed
to qualified immunity whether or not there was a constitutiona

vi ol ati on because they had arguabl e’ probable cause” for the
search and arrest. The City argued that it was not |iable even in
the event of a constitutional violation by the officers because any
such violation was not pursuant to any Gty policy.

In ruling on the summary judgnent notions, the district court
di scounted Barron’s testinony and assuned that the officers
bel i eved that they were pursuing Barron when (accordi ng to Ful wood)
he fled into Payne’ s house. The court held that the officers’
warrant| ess search of Payne’s hone and subsequent arrest of Payne

were not constitutional violations, so that there was no liability

for the officers or the Gty. Accordingly, the court granted the



officers and the GCty's notions for summary judgnent, and denied
Payne’s notion for partial summary judgnent. Payne’s state |aw
clains were di smssed without prejudice torefilingin state court.
Di scussi on

St andard of Revi ew

We review a district court’s granting of summary judgnent de
novo, applying the sane standards as the district court. Morris v.
Dillard Dep’t Stores, Inc., 277 F.3d 743, 747 (5th Cr. 2001). 1In
determ ni ng whether a jury could reasonably find for the nonnovi ng
party, the evidence and justifiable inferences therefromare to be
viewed in the light nost favorable to the nonnoving party.
Anderson v. Liberty Lobby, Inc., 106 S. C. 2505, 2513 (1986). In
deciding a notion for sunmary judgnent, the court nust take into
account the applicable substantive evidentiary burden. ld. at
2512-13. The appropriate evidentiary burdens for the clains
against the officers and those against the City are discussed in
the correspondi ng sections bel ow.
1. The Oficers’ Summary Judgnment Motion

Because the officers assert a defense of qualified i munity,
Payne has the burden to show not only a violation of a
constitutional right, but that the right was clearly established,
such that under the specific circunstances no reasonable officer
woul d have failed to realize that the conpl ai ned-of actions taken

by Fulwood and Savage violated Payne’s constitutional rights.



Estep v. Dallas County, 310 F.3d 353, 360-61 (5th Gr. 2002). The
officers argue that Fulwood's pursuit of Barron justified their
search of Payne’s hone, or at least that there is not clearly
established law to the contrary. The district court held that
“whet her an officer can enter a hone without a warrant to pursue
a fleeing suspect who conmmtted a jailable msdeneanor in his
presence” is not clearly established, and that the search was
furthernore not a constitutional violation.

Wth respect to Savage, we agree that the record evi dence does
not suffice to show that all reasonable officers in his position
would have realized that his conduct violated Payne’'s
constitutional rights. |In the case of Ful wood, on the other hand,
we conclude that there is a genuine issue of material fact as to
whet her he reasonably believed that he was pursuing a suspect who
had conm tted a m sdeneanor. |f Fulwood did not reasonably believe
this, he would not be entitled to qualified immunity with respect
to the search or the arrest, because under Mssissippi lawit is
not a crimnal offense to resist an officer making an unl awf ul
search of one’s hone. Deaton v. State, 102 So. 175, 176 (M ss.
1924); King v. State, 149 So. 2d 482, 483-84 (Mss. 1963).

A, Oficer Fulwood

The justification proffered by Fulwod for the warrantless
search of Payne’s hone relies critically on Ful wod' s deposition

testinony. In order for Fulwood to have qualified i munity based



on an exigent circunstance justifying the search, he nust have
reasonably believed that he was pursuing Barron, who had been
speeding in the Lexus, or at |east soneone speeding in the Lexus.
The evidence before the district court does not include any
testinony from Savage or any other w tness corroborating Ful wood’ s
testinony that he saw Barron speeding in the Lexus. The presence
of the Lexus at Payne’s house does not speak to the question of
whet her anyone had been speeding in it (or whether Fulwod had
observed that). Fulwod's justification for the search therefore
depends largely on the credibility of his testinony.

The inconsistencies in Fulwod' s testinony coupled with the
fact that Barron did not admt to driving the Lexus that day |ead
us to conclude that a reasonable jury mght find that Fulwood did
not reasonably believe he was pursuing a speeding Lexus. For
exanpl e, Fulwood testified that he saw Barron in broad daylight,
even though it is otherw se undi sputed that the events in question
t ook place just before ten o' clock p.m 1In the deposition excerpts
(and ot her summary judgnent evidence) before the district court,
Ful wood nmakes no attenpt to correct or explain his statenent that
it was daylight. Ful wod further contends that Barron | ooked
directly at him and nade “eye contact,” as the speeding Lexus
passed t he parking | ot where Ful wood was stopped in his patrol car.
G ven that Ful wood estimated the speed of the Lexus at 55 to 60 nph

while his car was sitting still, Fulwod was in a parking |ot



rather than next to the Lexus on the road, both people were in cars
rather than either of thembeing out in the open, and it was nearly
10 p.m, the ability to nmake eye contact is at |east questionable.

Barron’s testinony that he was not driving the Lexus that day
and that he did not go to his grandnother’s house that evening is
equi vocal in that he qualified nost statenents by saying that at
| east he did not renenber doing the things asked about. Thi s
testinony mght not be sufficient to withstand summary judgnment
alone,® but in conmbination with the inconsistencies in Fulwood's
testinony it gives rise to a genuine issue of material fact, at
| east on the present record.

B. Oficer Savage

According to the deposition excerpts that were before the
district court, Savage learned from police radio traffic that
Ful wod was pursuing soneone fleeing on foot at Payne’'s house.
After arriving at the house, he learned from Fulwood that the
person was Barron Payne. The parts of Savage' s testinony in the
record do not exhibit inconsistencies like those in Fulwood s
testinony. Furthernore, receiving information that a suspect is
fleeing from a police officer on foot would allow an officer in

Savage’'s position to reasonably assune that the suspect had

5The weakness of the testinmpbny cones from the limted nature of the
statenent nade, not the witness's credibility or lack thereof in nmaking it. The
district court’s discounting of the testinony as “sel f-serving” was i nappropriate
because a court is not to make credibility determi nations in deciding sunmary
j udgnent notions. Anderson, 106 S.Ct. at 2513; Goodson v. Gty of Corpus Christi,
202 F.3d 730, 739 (5th G r. 2000).
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commtted an arrestabl e offense, potentially ajailable m sdeneanor
or a felony.*

A warrantless search in pursuit of such a suspect is not a
clearly established constitutional violation. Although nunerous
Suprene Court decisions have noted that “searches and seizures
inside a honme without a warrant are presunptively unreasonable”
under the Fourth Amendnent, e.g., Wlsh v. Wsconsin, 104 S. C
2091, 2097 (1984), “exigencies of the situation” making it
inperative to proceed without a warrant constitute exceptions to
the presunption, Coolidge v. New Hanpshire, 91 S. C. 2022, 2032
(1971). “Hot pursuit” of a suspect is recognized as an exigency
justifying a warrantl ess search, United States v. Santana, 96 S. Ct.
2406, 2409-10 & n.3 (1976), and Savage could have reasonably
bel i eved, based on the police radio traffic, that the officers were
in hot pursuit of a suspect. The Suprene Court has subsequently
descri bed Santana as involving hot pursuit of a fleeing felon, and
held that a warrantless entry into a suspect’s hone to arrest him
for acivil traffic offense was prohi bited by the Fourth Anmendnent.
Wel sh, 104 S.Ct. at 2097-2100. An officer hearing about a suspect
fleeing an officer on foot could reasonably believe that a nore
serious offense was involved, however, such as a jailable

m sdeneanor or a felony. Cf. Johnson v. Deep E. Texas Reg’l

4'n fact, an officer hearing radio traffic about a suspect fleeing on foot
m ght be relatively unlikely to assune that the underlying offense was a traffic
viol ation.
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Narcotics Trafficking Task Force, 379 F.3d 293, 305 (5th Grr.

2004) .

Savage is entitled to qualified imunity for the search as
long as “a reasonable officer could have believed . . . [his]
warrantl ess search to be lawful, in light of clearly established

| aw and the information the searching officer possessed.” Johnson,
379 F.3d at 301-02 (quoting Anderson v. Creighton, 107 S.Ct. 3034,
3040 (1987)). Areasonable officer in Savage’s position could have
bel i eved the search to be |awful, for the reasons di scussed above.
There is nothing in the record to support a contrary concl usion.
Such an officer could therefore also believe that the warrantless
arrest of Payne was | awful, because under M ssissippi law failing
to obey the order of a police officer constitutes disorderly
conduct. Mss. CobE ANN. 8 97-35-9. As noted by the district court,
the Suprene Court has held that an officer may arrest a person
wthout a warrant if there is probable cause that the person
commtted any offense in the officer’s presence. Atwater v. Cty
of Lago Vista, 121 S. Ct. 1536, 1557 (2001). Payne did not sustain
her burden of producing sunmary judgnent evidence sufficient to
support a finding that Savage | acked qualified immunity. Savage
was therefore correctly granted summary judgnment with respect to
Payne’s arrest and the search of her hone.

Because genui ne i ssues of material fact remain with respect to

Ful wood’ s assertion of qualified imunity, we reverse the grants of
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summary judgnment to him and remand for further proceedings
consistent wwth this opinion. The district court dism ssed Payne’'s
state law clains pursuant to 28 U. S.C. 8§ 1367(c)(3) because it had
dism ssed all of Payne's federal clains. Since we reverse the
di sm ssal of Payne’'s federal clains with respect to Ful wood, we
al so reverse the dismssal of Payne’s state |aw clains against
Ful wood.
[11. The CGty’'s Sunmmary Judgnment Motion

To establish liability under 42 U . S.C. § 1983 on the part of
the Gty, Payne nust show that any constitutional violation by the
officers was done pursuant to Cty policy. “Policy” in this
context neans either an official policy adopted and promul gated by
a city policymaker, or a “persistent, w despread practice” of
officials or enployees which “is so commobn and well settled as to
constitute a custom that fairly represents nunicipal policy.”
Johnson, 379 F. 3d at 309; Webster v. Gty of Houston, 735 F.2d 838,
841 (5th Cr. 1984). For a “custonf as described above to
constitute a policy, a city policymker nmust have either actual or
constructive knowl edge of it, where a policynmaker is a |awraking
officer or “an official to whom the |awnakers have del egated
policy-making authority.” Johnson, 379 F.3d at 309; Wbster, 735
F.2d at 841.

No evidence of an official policy regarding warrantless

searches has been presented. In fact, to the extent Payne

13



di scusses policy with regard to the search, it is to assert that
the officers acted contrary to city policy (such as by not using
lights and sirens and by persisting in an allegedly unjustified
pursuit). Payne argues that Fulwood’ s assertion that his right to
search Payne’s house was “comon know edge as a officer,” the
police chief’s statenent that he and any officer would |ikely have
done the sane as Fulwood, and the Cty's alleged practice of
| eavi ng deci si ons on handling situations |ike that at Payne’ s house
to the officers’ discretion show the existence of a custom
However, given that there is no evidence that a search under any
even arguably simlar circunstances had ever happened in the Cty
or by its officers before, this argunent cannot establish the
requirenent that a custom involve a persistent, w despread
practice. Payne’s testinony indicates that on one prior occasion
Savage cane to her house with Fulwood’'s brother (also a police
officer, it appears) |ooking for Barron. Al t hough there is the
simlarity that the officers apparently did not give her a reason
that they were |ooking for Barron, they did not force their way
into her hone on that occasion because she invited themin to | ook
for Barron. There is sinply no evidence of a persistent,
W despread practice of officers insisting on warrantl ess searches
of hones. I ndeed, there is no evidence of any practice of even

arguably unconstitutional searches of residences or businesses.
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Even if the City s practice of |eaving decisions on whether to
search to an officer’s discretion could constitute a policy, such
a policy would not be facially unconstitutional, and Payne would
therefore have to show that the Cty acted with deliberate
indifference to the likelihood of constitutional violations.
Piotrowski v. Gty of Houston, 237 F.3d 567, 579 (5th Cr. 2001);
Johnson, 379 F.3d at 309. The i nadequate training alleged by Payne
is atype of deliberate indifference claim Bd. of County Commirs
v. Brown, 117 S. Ct. 1382, 1390 (1997). Aplaintiff must ordinarily
“denonstrate at least a pattern of simlar violations” to show
del i berate indifference. Johnson, 379 F.3d at 309 (internal
quotation omtted). Payne has not established such a pattern,
since there is no evidence of any ot her searches even arguably |ike
the one of her hone. Nor is there any evidence of any particul ar
training i nadequacy as to these officers.

Wth regard to warrantless arrests, the Cty' s brief
acknowl edges a police departnent general order stating that an
officer may arrest a person without a warrant for offenses
including “a breach of peace threatened or attenpted” in the
officer’s presence. This order mrrors the |anguage of
M ssissippi’s disorderly conduct | aw, see Mss. CobE ANN. §8 97-35-9,
and is not in violation of the Fourth Amendnment. Probable cause to
arrest Payne mght be lacking if the officers were found not to

have reasonably believed they were conducting a |awful search,
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since Payne’'s resistance would not constitute an offense if the
search was unl awf ul . But in that event, the officers would not
have been acting pursuant to the policy, because there would have
been no breach of the peace threatened or attenpted.

Because Payne has not established that any constitutiona
violations by the officers occurred pursuant to Gty policy within
the nmeaning of 42 U S.C. 8 1983, the district court’s grant of
summary judgnent in favor of the Gty is affirned.

Concl usi on

Because on this record a genuine i ssue of material fact exists
wth regard to whether Fulwood is entitled to qualified immunity,
the grant of summary judgnent in favor of Ful wod is REVERSED, as
is the dismssal of the state |l aw clainms against him The grants
of summary judgnent in favor of Savage and the Cty and the
di sm ssal of state |aw clains agai nst them are AFFI RVED.

AFFI RVED in part; REVERSED and REMANDED in part.
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